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<K& DR > Julien Mouret (FHEWfZEH)

-1977: born in Bordeaux, France.

-2002: Master’s Degree in Social Law, University Montesquieu, Bordeaux 4.

Paper subject: Reconciling professional life and extra-professional life in Japan.
Won the 2002 First Prize of the French Center For Comparative Law for this pa-
per.

-Since 2002: preparing a Ph. D. At University Montesquieu Bordeaux 4 under the
direction of Professor Jean-Pierre Laborde: Lawmaking method in Labor Law, the
examples of Japanese and French Laws

-March 2005-March 2006: Visiting Research Scholar, The University of Tokyo.

Since I started studying Japanese labor law, back to 2001, I got interested in
the method used by the Japanese lawmaker, especially the use of schemes like
the “duty to endeavor” (doryoku gimu). Around the same time, in France, the
laws concerning the 35 hours workweek seemed to use an alternative method, re-

lying on decentralized collective bargaining and only giving directions and goals to labor and management. This
was the starting point of my idea of comparing Japanese and French labor law. At the time labor law has to
change, in order to face the global economy, this is necessary to consider alternative norms, like soft law.

Soft law and labor law: an impossible marriage or a fruitful union?

At a moment questions are raising about the effectiveness and the role of labor law in a globalizing economy, it is
interesting to wonder if soft law could be an useful tool to adapt labor law to the global economy and the more com-
plex economical environment. It would be very pretentious to pretend to cover all the topic in such a short article,
but at lest we can find some hints and tracks to link the two and analyze their relationship.

The main (and well known) problem is to give a definition of soft law. In France, for example, this hasn’t been real-
ly done. The term “soft law” doesn’t even exist. Maybe this is why the reluctance towards soft law is still vivid
there. Generally speaking, the concept of soft law is not well developed in Roman law tradition countries, because of
the role traditionally devoted to laws and the weakness and lack of organization of actors (unions, associations). At
the contrary, soft law finds itself at home, in the U.S or Great Britain where policies of deregulations were implemen-
ted in the 80’s. Back to the definition, in a broad acceptation, is said to be soft law any norm except the laws, admin-
istrative orders and contracts. This is too wide, but not surprising, because an extremely broad range of instru-
ments can be identified as soft law. The European Commission distinguishes between self-regulation (norms done
by the company for the company) and voluntary regulation (the initiative of the norms belongs to the management
but the norm itself is elaborated with actors interested in the matter). It sometimes adds co-regulation, which im-
plies sometimes the intervention of the State. But one things is particularly enlightened when it comes to define
soft law: its voluntary basis.

And this voluntary nature is one of the argument pointed by its enemies. Labor regulation requires a certain ef-
fectiveness. What is at stake in labor law is the protection and the welfare of labor force, the fragile border between
work and exploitation. The soft law seems not to guarantee this effectiveness. Moreover, the problem of the control
of the norms is very often objected when it comes to soft law. The critics are particularly strong against the self
regulation. That can be easily understood from a theoretical point of view: in this case this is the same entity that
will, most of the time, decide that the norm should be made, will set it up and will apply and control it. It is also criti-
cized on a practical basis: several “clumsy” or very inefficient examples of such norms (like some corporate codes of
conduct, for example) have shown the limits of this category of norms.

Another thing is that many norms, apart from law, already regulate the labor relationship: collective agreement,
work rules, etc. Then, a question arises: is soft law needed in labor law, and social law? At the contrary, it could ap-
pear as a competitor to collective bargaining, and could therefore interfere with it.

But one would be blind, or stubborn, to ignore the role soft law gained in the labor law field since a few years, be-
cause a lot of practical examples flourished and because of the positive role it can have.

The most striking is the recent development of these norms at an international level. First, the role of internation-
al organizations must be enlightened. According to R. Blanpain and M. Coluccil, four major sources can be identi-

LR, Blanpain, M. Colucci, The Globalization of Labour Standards; The Soft Law Track, Aspen Publishers,
2004.
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fied: the UN Global Compact of 1999, The ILO Tripartite Declaration of Principles, The North American Agreement
on Labor Cooperation Guidelines of the OECD for multinational corporations. Second point, soft law is better than
no rules at all in a global system, where it may appear difficult to find a norm to apply: this is the source of the de-
velopment of numerous Codes of Conduct elaborated by multinational firms. It’s not only better, it's necessary Tra-
ditional labor law has been elaborated on a national basis. This characteristic makes traditional labor law unsuitable
for many situations in the global economy. Soft law can correct this by its adaptability. This movement is to be
linked to the development or C.S.R. (Corporate Social Responsibility). As the economy gets global, firms become con-
scious of the fact that they belong to a society with which they interact. It can also be linked to the development of
labels, in which (more or less?) independent agencies will give certifications to companies who comply with rules or
norms these agencies elaborated. So, in this way, it can be stated that soft law extended the role of labor law, in
some spaces were there was no labor regulation or inappropriate ones. We do think effectiveness of the soft law
shouldn’t been made regarding violations of the norms that occurred, but regarding the extension of the working
population protected.

Of course, some flaws appeared. First is the use of soft law in a social matter for economic reasons : there are at
least two examples in Europe in the leather and sugar industries, where bargaining in the framework of the Europe-
an social dialogue concerning codes of conducts was instrumentalized for an economic goal.

Second, concerning the codes of conducts of multinational companies: there are various examples in which these
codes were incompetent to achieve what they were created for, sometimes because they were nothing but a public
relation operation. Legitimating soft law could lead to approve and encourage “empty shells”, soft law with no real ef-
fectiveness, especially when it comes to the problem of monitoring these norms. This is a traditional flaw of soft law,
and it proved to be real in many cases: codes of conduct adopted by multinational firms didn't prevent “sweatshop-
s” (for example: IKEA, in Asia). And when multinational companies are caught, they tend to reject the responsibility
on their sub-contractors. This is quite ironical, when you think that soft law was used for answering the question
raised by globalization, but the firm pretends it is incompetent to regulate a classic global economy mechanism, i.e.
international sub-contracting.

But, still, the debate “soft law vs. hard law” in labor matters should be overcome. This must be soft law AND hard
law, in a globalizing economy. The question is now how to articulate them.

At a national or company level, soft law could be seen as the new instrument for deregulation. At this level, in-
deed, legal norms exist. This may be a biased view of what happened for example in the U.S.A in the 80’s: this is be-
cause there were strong deregulation drives in the U.S. that soft law developed there, and not the contrary. Soft law
will fill an empty space. In a more positive view, these new norms can be seen as a way to overcome the present
problems of labor in the firms. In a broader process than social bargaining (in which the question of knowing if the
union is representative or not arose), broader norms could be elaborated, in a process that will take into accounts all
the different actors inside and outside the firm: labor, management, but also shareholders, jurists, NGOs, P.R. , citi-
zens, etc. This is where soft law may appear very useful for labor law, especially in Japan. This could be the way to
involve in the normative process in the firm minorities that are traditionally left apart from collective bargaining, be-
cause their interests are not defended by Unions, i.e. non regular employees. At the time unions and traditional law
(the principle of equality between regular and non regular workers is not strongly established by labor law) fail to
give this minority rights equal to those granted to regular employees, the soft law option is to be considered.

Less ambitiously, and playing on the broad definition of soft law, we could ask ourselves if the “duty to endea-
vor” 3 used by the Japanese lawmaker could be seen as soft law. In that case, the law will set no mandatory require-
ment, only a duty to endeavor to set, for example, schemes to help workers to take family members care leave. But
it is true that there is still a law, enacted following the procedure of hard law. But on the other hand, the measure it
puts in place seems to belong to soft law. If analyzing the results of such policies, the answer could be yes, this is
soft law indeed, considering the poor percentage of firms (especially small and medium sized enterprises) who actual-
ly set such schemes. We get back to the voluntary nature of soft law. Thus, a problem concerning soft law arises
here: creating soft law is a complex process, especially in the case of co-regulation and voluntary regulation (not real-

2 How independent can these agencies be when it has to certify the companies which are shareholder
or whose managers are members of the board of the agency, c. f. the private European agency Vigeo?

3 Used, for example, when putting in place the different leaves designed to help reconciling working
life and family life, like in the Equal Employment Opportunity Law of 1985, for the childcare leave for
women, or in the Childcare Leave Law, in 1991, etc.
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ly in self regulation), that involves several actors, and therefore, may be too heavy to put in place for small and me-
dium sized firms. Soft law may be another risk to widen the gap between employees working in small and middle
sized entities and large firms. But, still, this could illustrate a co-operation between lawmaker and soft law, at the
condition that the role of both of them is clearly defined. Maybe could emerge a model of “legal” soft law, or “quasi
soft law”, whatever the name, in which the state gives the basic principles, the guidelines, the goals to reach, leaves
to the parties the details and the means to reach these goals, and will then control the result. This can actually be
linked to what the European Commission called co-regulation. In that way, the Law for Fostering the Next Genera-
tion, enacted in Japan in 2003 can be seen as a perfect example of this policy?. And that shouldn't be surprising to
see given to the state authorities such an important role in soft law. The state should be an essential actor for the
development of soft law, with legitimating it in the national legal system, providing a legal help, for example concern-
ing monitoring and sanction of the norms. This role of the state is, we believe, a guarantee of credibility of these in-
struments, and, therefore, a key to their success.

Of course, some problems will arise there too. We said soft law could renew the social dialogue, at the time the
representativeness of unions is questioned. But this may not solve the problem: in the process of co-regulation or vol-
untary regulation, the question will reappear: unions and management are representative, but not only them. Then,
who else? Battles and harsh negotiations can be expected between the different actors, stakeholders. On the man-
agement side, companies may loose interest in a process in which they are only one actor among others, and where
state has an important role, not very different from hard law or social bargaining after all. The concept of soft law,
as we wrote, covers a large array of instrument. The question is to find the suitable instrument in the good context.

In fact, two very important notions in soft law are independence and information. Interested parties must know
there are norms, that they can take part in the elaboration of these norms, and that these norms protect or bind
them. And as for independence, parties must elaborate and use these norms without pressure, and, very important,
the control of the respect of the norms must be independent. And this independence must be publicized too.

In that way, soft law could be seen as a very useful instrument for labor law, a way to overcome two major prob-
lems labor law are facing nowadays, i.e. globalization and representativeness of unions, especially both in Japan,
where the reliance on social bargaining is questioned and in France, where too many laws have made labor law un-
clear and confusing, and where it is wondered if unions involved in social bargaining are still representative. Never-
theless, soft law can be a tricky instrument, and easily molded in the interest of its promoters. This is why it should
be monitored strictly. Especially concerning labor law, the co-regulation seems more desirable than self regulation.
Another flaw is the voluntary character of soft law: this is why the state should take part, in order to impulse, to en-
courage this process. Once again, the model of co-regulation, with an important role for the state seems to be the an-
swer. The economy has changed, in a global system. Labor law must adapt to these changes, and soft law is one pre-
cious instrument to achieve these changes.

4 This law requires the companies employing 300 persons or more to set a plan for helping their em-
ployees to raise children, reconciling work and family life, etc., and submit this plan to the Ministry of
Health, Labour and Welfare (art.12).
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